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Beware The Black List: Obstacles to
Establishing Screenplay Infringement in the
Ninth Circuit

STEVEN T. LOWE*

ABSTRACT

In an mcreasingly challenging screenwriting market, screenwriters are
encouraged to submit their copyrighted works to sites like The Black List—
screenwriting platforms and competitions that provide an opportunity for
discovery by entertainment mdustry professionals. However, The Black List
and other similar platforms are structured to obscure the identities of the
mdustry readers accessig these copyrighted screenplay submissions. When
anonymous readers use these platforms to infringe submissions, the Ninth
Circuit’s copyright jurisprudence leaves screenwriters without recourse.
Specitfically, the Ninth Circuit’s theories of access—“chain of events” and
“widespread dissemination”—fail to account for the practical realities of many
screenplay platforms and competitions, making it difficult (if not impossible)
for plamntiffs to prove that defendants had access to plantifts’ work submitted
on these sites.

This Article examines the Ninth Circuit’s theories of access for copyright
mfringement, providing a comprehensive analysis of its jurisprudence in this
area. It also examines the shortcomings of the Ninth Circuit’s theories as they
are applied in copyright mfringement cases mvolving screenplays submitted to
The Black List and other screenwriting platforms. Finally, this Article
proposes an alternative theory of access and other solutions to address the
current shortcomings of these platforms and better protect the interests of
screenwriters who submit to them.

INTRODUCTION

The entertainment industry imposes virtually insurmountable barriers to
new screenwriters seeking to enter the mner sanctum of fame and fortune.
Today, however, many claim that breaking into the industry has never been
more difficult.’ Following the Writers’ Guild of America (“WGA”) strike of

Managing Partner at Lowe & Associates, a Beverly Hills, California, entertainment firm; Co-
Founder and West Coast Director of the National Society of Entertainment & Arts Lawyers (NSEAL),
originally known as the California Society of Entertainment Lawyers (CSEL). Mr. Lowe would like to thank
all who contributed to shaping this Article, including Amanda Mell, a volunteer attorney for NSEAL, and
the NSEAL summer clerks—Michael Kritzer, George MacDonald, and Larance Khanjian—who contributed
their time, effort, and research assistance to this project.
1.  See Malia Mendez, Aspiring Screenwriters Struggle to Break into Shrinking Industry. ‘It
Shouldn’t Be This Hard’, L.A. TIMES (May 5, 2025, at 3:00 PT), https://www.latimes.com/entertainment-
arts/business/story/2025-05-05/aspiring-screenwriters-job-decline-film-tv [https://perma.cc/T424-CP62].
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2023, the television industry has experienced a major contraction, with reports
mdicating a forty-two percent decrease in writing jobs for the 2023-24 season
compared to the prior year.” Worrles about the future of the mdustry have
only been amplified in the shadow of the recent wildfires that have devastated
the Los Angeles area, displacing many in the film and television industry and
casting light on the rapidly shifting entertainment landscape.” As the already
highly competitive screenplay market becomes even more inaccessible, many
aspiring  screenwriters turn to online screenplay submission platforms
(“Platforms”) or screenplay competitions (“Competitions”), which remain a
popular and accessible method for seeking recognition for their work.' A few
find great success in doing so,” but for others, it can be a path to the theft of
their intellectual property.

Though assuredly born of good intentions, Competitions and Platforms
can be a trap for the unwary.’ Their underlying structure, combined with the
anachronistic inadequacy of Ninth Circuit copyright law, inadvertently creates
the perfect vehicle for the theft of valuable intellectual property with near
mmpunity. The structure of Competitions and Platforms requires contributing
content creators to identify themselves, while the 1dentities of script readers
and prospective purchasers remain confidential by default” When these

2. Peter White, TV Whiters Hit by Drastic Reduction in Number of Jobs, Says WGA, DEADLINE
(Apr. 11, 2025, at 17:02 ET), https://deadline.com/2025/04/tv-writers-fewer-jobs-wga-1236366938/
[https://perma.cc/CSEH-2NWZ]].

3. See Nicole Sperling & Matt Stevens, Hollywood Work Was Already Drying Up. Then the Fires
Hit, N.Y. TIMES (June 23, 2025), https://www.nytimes.com/2025/01/26/movies/los-angeles-wildfires-
hollywood-production.html [https:/perma.cc/4994-KG6T].

4. See, eg., 13 Best Screenwriting Contests You Need to Enter Now, STUDIOBINDER (Jan. 2,
2025), https://www.studiobinder.com/blog/best-screenwriting-contests/ [https://perma.cc/T969-397R]
(explaining the benefits of entering competitions and listing popular competitions and platforms). Other
notable competitions include the Academy Nicholl Fellowship, Austin Screenwriting Competition, Page
International Screenwriting Awards, and Final Draft Big Break Contest, among others. Id.

5. See Katie Campione, Tubi & The Black List Announce Finalists for First-OF-Its-Kind Script
Development Partnership, DEADLINE (Nov. 26, 2024, at 11:00 ET), https://deadline.com/2024/11/tubi-
the-black-list-to-be-commissioned-initiative-finalists- 1236187935/ [https://perma.cc/ TR5Q-E6DS]; see also
Matt Grobar, The Black List & Cassian Elwes Name Natalie Baseman as Their Independent Screenwriting
Fellow for 2025, DEADLINE (Feb. 11, 2025, at 9:41 ET), https:/deadline.com/2025/02/natalie-baseman-
named-cassian-elwes-independent-screenwriting-fellow-2025-1236285692/ [https://perma.cc/QA6Q-
CFBYI; see also Dominic Patten, Black List Reveals Georgia List’s 2025 Winning Projects + Grant
Reciprents, DEADLINE (Mar. 13, 2025, at 13:16 ET), https://deadline.com/2025/03/black-list-2025-georgia-
list-recipients-1236325696/ [https:/perma.cc/T7MT-76QC].

6.  See infra note 102 and accompanying text (explaining the scope of the problems identified
surrounding Platforms and Competitions).

7.  Use Policy, BLACK LIST (May 17, 2024), https://blcklst.com/legal/use-policy (on file with the
University of San Francisco Intellectual Property and Technology Law Journal) (“The Black List strives to
maintain and keep strictly confidential the identities of its readers and professional members (i.e., industry
professionals). A reader or professional member may choose to expressly waive the confidentiality of their
identity, in their sole and exclusive direction.”) Although by the Black List’s Use Policy, readers and industry
professionals may waive their confidentiality, practically, the platform does not provide a mechanism with
which these users may disclose their identity except by contacting writers directly. See, e.g., Are My Ratings
Public?, BLACK LIST, https:/help.blcklst.com/kb/guide/en/industry-members-7OSw2Gd5UL/Steps/
2823059,2826733,2823068,2826638 [https:/perma.cc/NYB6-ZWPP] (last visited Oct. 16, 2025) (“The
ratings you provide on our site are fully anonymous. You’ll never know another user’s ratings, and they will
never know vyours.”); Can I Give Written Feedback on the Scripts I Read?, BLACK LIST,
https://help.blcklst.com/kb/guide/en/industry-members-
70Sw2GdS5UL/Steps/2823059,2826733,2823068,2826640  [https:/perma.cc/PJ32-MNW9I]  (last visited
Oct. 15, 2025) (“We encourage you to offer feedback to Black List writers directly. . . . Currently, the Black
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confidential recipients opt to pirate the works they are entrusted with, they are
effectively mvisible in the eyes of the law, mainly because the theories of access
currently recognized by the Ninth Circuit do not adequately account for the
realities of the modern marketplace for screenwriters.*

Part I traces the Ninth Circuit’s evolving approach to the issue of access,
analyzing and evaluating in detail the Ninth Circuit’s “chain of events” and
“widespread dissemination” theories. These are the only two paths to success
i showing access in the Ninth Circuit, often called the “Hollywood Circuit.”
Part II looks at the history and current structure of a screenplay platform that
1s representative of the issue at large. In doing so, Part IT examines the features
of online platforms that make it highly difficult for screenwriters to prove
either a “chain of events” or “widespread dissemination.” Part III examines
how the Ninth Circuit’s current approach to access 1s applied to the example
screenplay platform and other similar Platforms or Competitions, greatly
disadvantaging screenwriters. The serious deficiency allows work to be stolen
with impunity. Part IV proposes solutions to protect screenwriters from
mfringement and expand potential paths for writers who fall victim to theft on
Platforms and Competitions.

I. THE NINTH CIRCUIT’S THEORIES OF ACCESS

Ninth Circuit law 1s currently ill-equipped to protect writers whose work
1s pirated via Competitions and Platforms with anonymous mdustry judges and
prospective purchasers. The court’s approach to access falls short. To prevail

List does not allow industry members to provide written evaluations of material on the website.”). Other
Platforms and Competitions similarly maintain the anonymity of reviewers or judges. Screenplay
Competition Rules, AUSTIN FiLM FESTIVAL, https://austinfilmfestival.com/wp-
content/uploads/2024/11/SPLAY-COMPETITION-RULES.pdf [https:/perma.cc/MPAC-TG7G|  (last
visited Oct. 16, 2025) (“AFF has no obligation (other than as stated in these rules or on our website) to
disclose any of the following information: 1) identities of readers or judges; i) notes, feedback, or
information relating to the submitted material; and/or iil) details regarding the submission review or
selection process.”) Even for competiions that do disclose the identities of judges and reviewers,
participants are required to waive their rights to compensation and credit for similar works. Bjg Break
Screenwriting  Contest, FINAL  DRAFT,  https://www.finaldraft.com/big-break-screenwriting-contest/
[https://perma.c¢/BSEC-SSFM] (last visited Oct. 16, 2025) (“By entering the Big Break Contest, you
acknowledge and agree that contest Judges receive numerous submissions of ideas, stories and scripts, and
that your entry, and the ideas and stories embodied in it, may be similar or identical to other material
already received and/or developed by one or more of the Judges. You also agree that you are not entitled
to any compensation or credit for use by contest Judges of any such other material.”).

8. See infra Section I11. For additional scholarship on access and alternative proposals for changes
to the access prong for copyright infringement claims unrelated to Platforms and Competitions, see Rebecca
Alba, Note, Closing the Stairway to Heaven: The Ninth Circuit Disincentivizes Music Creation, 23 TUL. J.
TECH. & INTELL. PROP. 197 (2021); Emily Ranger-Murdock, Comment, “Blurred Lines” to “Stairway to
Heaven”: Applicability of Selection and Arrangement Infringement Actions in Musical Compositions, 67
UCLA L. REV. 1066 (2020); SaiPranay Vellala, Conquering Copyright: Why Copyright Needs to be
Modernized Based on Practical Hlustrations of Inconsistent Copyright Precedent, 56 AKRON L. REV. 409
(2022); Christina R. Dimeo, Comment, Rethinking Music Copyright Infringement in the Digital World:
Proposing a Streamlined Test Afier the Demise of the Inverse Ratio Rule, 55 U. RICH. L. REV. 1077 (2021).

9.  Three Boys Music Corp. v. Bolton, 212 F.38d 477, 482 (9th Cir. 2000), cert. denied, 531 U.S.
1126 (2001) (“Circumstantial evidence of reasonable access is proven in one of two ways: (1) a particular
chain of events is established between the plaintiff’s work and the defendant’s access to that work (such as
through dealings with a publisher or record company), or (2) the plaintiff’s work has been widely
disseminated.”); White v. Samsung Elec. Am., Inc., 989 F.2d 1512, 1521 (9th Cir. 1993) (Kozinski, J.,
dissenting) (“For better or worse, we are the Court of Appeals for the Hollywood Circuit.”).
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on a claim of copyright infringement, a plamtiff must establish (1) ownership
of a valid copyright and (2) copying of protected elements of the work."

Without evidence of direct copying, the plaintift must show that (1) the
defendant had access to the plantiff’s work and (2) that the two works are
substantially similar." In proving access, the plaintiff must demonstrate that
there 1s a “reasonable possibility, not merely a bare possibility,” that the
defendant had an opportunity to view the contested work before creating the
mfringing work.” The line between the two is an area that Courts have
struggled with for a very long time." Absent “striking similarity,” which requires
the plaintiff to show that the two works are so similar that they could not have
been independently created, plaintiffs may meet this bar with either direct or
circumstantial evidence." Anonymity makes the existence of direct evidence
highly unlikely. A plaintiff cannot show who has viewed or read the work if the
identity of its viewers 1s masked. As to circumstantial evidence, the plantiff
must establish either a “chain of events” linking the plaintff’s work with the
defendant or make a showing of “widespread dissemination.”” These two
forms of evidence have given rise to what the Ninth Circuit now recognizes as
“two separate theories of access.” Under both theories, access “may not be
mferred through mere speculation or conjecture.”” However, because of the
specific rules governing these theories and the lLmitations they create,
defendants operating with anonymity often force plaintiffs to rely on
speculation and conjecture to a fatal degree.

A. CHAIN OF EVENTS

The Ninth Circuit’s rules requiring a “chain of events” (or “access
through intermediaries”) were established mainly in the early 1980s." In the
broadest terms, a “chain of events” sufficient to establish access must prove
that “a third party with whom both the plaintff and defendant were dealing
had possession” of the contested work." The rule was first articulated by the

10.  Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 361 (1991). However, an original
combination of unprotectable elements may be protectable. /d. at 348.

11.  Three Boys Music Corp., 212 ¥.3d 477. In Three Boys Music Corp., plaintiffs, The Isley
Brothers, alleged that defendant, Michael Bolton, subconsciously infringed their song, “Love is a
‘Wonderful Thing,” with his own song of the same name. /d. The Isley Brothers’ theory of access relied on
the argument that their song had been widely disseminated. 7d. at 482-83.

12. Ronk v. Hudson, No. 24-145, 2025 U.S. App. LEXIS 8599, at *2 (9th Cir. Feb. 14, 2025) (citing
Art Attacks Ink, LLLC v. MGA Ent. Inc, 581 F.3d 1138, 1143 (9th Cir. 2009)); see Three Boys Music Corp.,
212 F.3d at 482 (quoting Sid and Marty Krofft Television Prods., Inc. v. McDonald’s Corp., 562 F.2d 1157,
1172 (9th Cir. 1977)).

13.  See Steven T. Lowe, Death of Copyright, 1L.OS ANGELES LAWYER, Nov. 2010, at 32, 32,
https://lowelaw.com/wp-content/uploads/2028/01/Death-of-Copyright.pdf [https://perma.cc/AINL-2JRQ].

14.  Three Boys Music Corp., 212 F.3d at 482 (citing 4 MELVILLE B. NIMMER & DAVID
NIMMER, NIMMER ON COPYRIGHT, § 13.02[A], at 13-19 (1999)).

15.  Loomis v. Cornish, 836 F.3d 991, 995 (9th Cir. 2016).

16.  Segal v. Segel, No. 20-cv-1382, 2022 U.S. Dist. LEXIS 11832 at *21 (S.D. Cal. Jan. 21, 2022)

17. Three Boys Music Corp., 212 F.3d at 482.

18.  Loomuis, 836 F.3d at 995 (citing Kamar Int’l Inc. v. Russ Berrie & Co., 657 F.2d. 1059, 1062 (9th
Cir. 1981); Meta-Film Assocs., Inc. MCA, Inc., 586 F. Supp. 1346, 1358 (C.D. Cal. 1984)).

19.  Loomis, 836 F.3d at 995.
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Second Circuit in 1944.” It was subsequently noted in the seminal copyright
treatise, Nimmer on Copyright, and adopted by the Ninth Circuit in the 1981
case, Kamar Intern., Inc. v. Russ Berrie and Co* In Kamar Intern., the
plaintiff, a stuffed toy seller, and the defendant, a stuffed toy seller, gave their
designs to the same manufacturer.” The court held that “this evidence alone”
demonstrated access.” As the rule gained traction in cases mnvolving other
commercial contexts, the court quickly trimmed its scope.

In 1984, the Ninth Circuit began to apply a subject matter requirement.”*
In Meta-Film Associates, Inc. v. MCA, Inc., a lawyer associated with the
plaintiff gave a copy of the contested screenplay to a director in the temporary
employ of a major motion picture studio.” The court considered whether the
director’s possession of the screenplay was sufficient to establish that the
defendants had a reasonable chance to view it while concurrently doing
business with the studio.” First, the court analyzed “the realities of the
business” in which the parties were engaged.” It observed that “countless
unsolicited scripts” were submitted to numerous individual employees every
single day.” Under these circumstances, the court reasoned that it was “clearly
unreasonable to attribute the knowledge of any one individual . . . to every
other individual” in the studio’s employ. Thus, “the dealings between the
plaintiff and the intermediary and between the intermediary and the alleged
copier must involve some overlap in subject matter to permit an inference of
access.” Because the director and the defendants were engaged by the studio
on different projects, the court ruled that there was msufficient overlap in
subject matter to permit an inference of access.” The Ninth Circuit officially
endorsed the rule at the appellate level in 2016."

Meta-Film Associates, Inc. v. MCA, Inc. also saw the first application of
what has come to be known as the bare corporate receipt doctrine.” Noting a
Second Circuit decision, the court emphatically rejected the notion that a
showing of “‘bare corporate receipt’ 1s sufficient as a matter of law to preclude
a finding of non-access” in a copyright infringement action.” More recently, in
Gable v. NBC, a Ninth Circuit district court offered a more thorough
articulation when it held that a “[p]laintiff cannot create a triable issue of access
merely by showing ‘bare corporate receipt’ of his work by an individual who

20.  De Acosta v. Brown, 146 F.2d 408, 409 (2d Cir. 1944).

21.  Kamar Int’l, Inc., 657 F.2d at 1062 (citing 3 NIMMER ON COPYRIGHT, § 13.02(A) at 13-11
(1981)).

22. Id.

23.  Id.

24, Meta-Film Assocs., Inc. v. MCA, Inc., 586 F. Supp. 1346, 1358 (C.D. Cal. 1984).

25, Id. at 1352.

26.  Id. at 1358.

27.  Id.at 1357.

28. Id.
29.  Id. at 1358.
30. Id.

31.  Loomuis, 836 F.3d at 995.
32.  Meta-Film Assocs., Inc., 586 F. Supp. at 1358.
33.  Id. (ciing Bevan v. CBS, 329 F. Supp. 601, 610 (S.D.N.Y. 1971)).
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shares a common employer with the alleged copier.” Rather, the work must
be submitted to an employee “who 1s 1n a position to transmit the plamntiff’s
work to the creators of the infringing work.”” The court went on to identify
three types of employees who would be in such a position: one who has “a
supervisory responsibility for the allegedly mnfringing project,” one who
“contributed material to it,” or one who has “worked in the same unit as” its
creators.” The Ninth Circuit officially endorsed the rule at the appellate level
m 2016.”

In summary, any time an assertion of access based on a chain of events
mvolves a third-party intermediary, the plamtiff must show that their dealings
with the intermediary mnvolve at least some of the same subject matter as the
defendant’s dealings with the intermediary or are in close proximity.” When
the intermediary and the alleged copier reside within the same corporation,
the plaintiff must show with particularity that the intermediary occupies a
position to transmit the infringing work to the infringer.” For reasons discussed
in greater detail in Section II1, the insertion of anonymous parties into a “chain
of events” analysis renders this standard all but impossible to reach for users
of Platforms and participants in Competitions.

B.  WIDESPREAD DISSEMINATION

The Ninth Circuit’s approach to widespread dissemination is
multifaceted and—it seems—ever evolving. Evidence of widespread
dissemination sufficient to support an inference of access must show that the
protected work reached an audience of such a size that there is a reasonable
possibility that the infringer was included i 1it.” Under this governing
requirement, at least two sub-theories are recognized." The first “centers on
the degree of a work’s commercial success” and requires evidence of
distribution “through radio, television, and other relevant mediums.”” The
second, sometimes referred to as a “doctrinal variant,” focuses on the
contested work’s “saturation [of] a relevant market” and requires evidence of
market reach in conjunction with the defendant’s participation in that market."
Finally, the Ninth Circuit’s seminal decision in Skidmore v. Led Zeppelin
announced, in dicta, a possible third category of widespread dissemination: “a
trivial showing that the work is available on demand.”"

34.  Gable v. NBC, 727 F. Supp. 2d 815, 826 (C.D. Cal. 2010).

35, Id

36. Id.

37.  Loomuis, 836 F.3d at 995.

38.  Meta-Film Assocs., Inc., 586 F. Supp. at 1358.

39.  Gable, 727 F. Supp. 2d at 826.

40.  See Loomus, 836 F.3d at 997-98; Art Attacks Ink, LLC v. MGA Enter. Inc., 581 F.3d 1138,
1144-45 9th Cir. 2009).

41.  Loomis, 836 F.3d at 997.

42.  Id

43.  Id. (citing L.A. Printex Indus., Inc. v. Aeropostale, Inc., 676 F.3d 841, 848 (9th Cir. 2012)).

44.  Skidmore v. Led Zeppelin, 952 F.3d 1051, 1068 (9th Cir. 2020).
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1. Commercial Success

Commercial success 1s the oldest form of widespread dissemination
recognized in the Ninth Circuit.” In the 1981 appellate decision, Jason v.
Fonda, the plaintiff author attempted to prove access with evidence that about
2,000 copies of her book had been disseminated through various non-
commercial and commercial channels, including bookstores in New Jersey
and Southern California.” The court reasoned that such a “level of availability”
begat “no more than a ‘bare possibility’ that” the defendants had a chance to
view the work.” The next time a Ninth Circuit court considered widespread
dissemination based on commercial success was in a case from 2000 involving
music and unconscious copying.” However, an application to literary, motion
picture, and audio-visual works dates back to 2003.* In Rice v. Fox Broad Co.,
the plaintiff attempted to prove access by showing that his video about magic
tricks had sold 17,000 copies over 13 years.” The court deemed these sales
msufficient to demonstrate widespread dissemination.” Together, Jason and
Rice have heavily influenced the subsequent development of commercial
success caselaw. They operate as a kind of threshold: regardless of the type of
work, if a plamtiff cannot prove that more than 17,000 copies have been
disseminated, courts are likely to find that access cannot be reasonably
mferred under the commercial success theory.”

16

This standardized threshold seems to contradict the well-established
principle that “the evidence required to show widespread dissemination will
vary from case to case.” At the very least, it shows that under the commercial
success sub-theory, the type of work does not determine the extent of
necessary dissemination. Consequently, the sub-theory 1s biased in favor of
works predisposed to greater commercial success: for example, copies of
books, as opposed to manuscripts, are sold to the general public, and motion
pictures are far more accessible than screenplays. Yet it 1s a foundational
principle of copyright law that a work’s commercial success 1s irrelevant to
determining its copyrightability.” In 2012, the Ninth Circuit established a
doctrinal variant of commercial success to address this bias.”

45.  See Jason v. Fonda, 526 F. Supp. 774, 776-77 (C.D. Cal. 1981).

46. Id.

47.  Id.

48.  Three Boys Music Corp., 212 F.3d at 482.

49.  Rice v. Fox Broad. Co., 330 F.3d 1170, 1178 (9th Cir. 2003).

50.  Id

51, Id

52.  Loomis, 836 F.3d at 997 (in dicta, comparing plaintiff’s sale of 46 copies of contested song to
17,000 copies of contested video sold in Rice and finding no access); Art Attacks Ink, LLC v. MGA Ent.
Inc, 581 F.3d 1138, 1144 (9th Cir. 2009) (finding sale of 2,000 t-shirts per year insufficient to infer access);
Fillmore v. Blumhouse Prods. LL.C, No. 2:16-cv-04348-AB-SS, 2017 U.S. Dist. LEXIS 211021, at *13-14
(C.D. Cal. July 7, 2017) (noting numbers of copies sold in Jason and Rice and finding no access because
plaintiff sales did not “exceed|] that of the aforementioned works”).

53.  L.A. Printex Indus. v. Aeropostale, Inc., 676 F.3d 841, 847 (9th Cir. 2012).
54.  See Paul Morelli Design, Inc. v. Tiffany & Co., 200 F. Supp. 2d 482, 488 (E.D. Pa. 2002).
5. L.A. Printex, 676 F.3d at 847-48.

[

al
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2. Market Saturation

Unlike the unbounded scope of commercial success, market saturation
focuses on the extent of a work’s presence in a relevant market in which the
plaintiff and defendant both participate.” In L.A. Printex Industries, Inc. v.
Aeropostale, Inc., the plaintiff, a fabric design and printing company, had sold
fabric bearing the contested design to purchasers in the Los Angeles area.”
The trial court found that there was no genuine issue of material fact as to
access because the plamtiff’s sales only created a bare possibility that the
defendants had viewed the design.” The appellate court, however, relied on
the fact that the plamntiff had sold at least 50,000 yards of fabric over four years
to a very specific group of purchasers, namely, fabric converters.” The
appellate court held that a reasonable jury could find that the contested fabric
design had been “widely disseminated in the Los Angeles area imdustry.””
Because the defendants operated in the same industry, there was a genuine
dispute of material fact as to whether they had a chance to view the contested
fabric design.”

Crucially, the L.A. Printex court distinguished the case from Rice, noting
that in Rice, “the dissemination occurred worldwide.”” The court’s logic
mmplied that Rice no longer operated as a valid quantitative threshold because
the inference of access in L.A. Printex did not turn on the total number of
copies distributed, but rather on the defendant’s presence mn a defined
market.” Subsequent cases applying the market saturation sub-theory to
literary and motion picture works clanfy its scope.

In Loomis v. Cornish, the plaintift songwriter cited to L.A. Printex and
argued that the defendant record producers had been present in Santa
Barbara, California, when the market there was saturated with the contested
song.” Specifically, the defendants spent ten days recording at a studio in Santa
Barbara at a time when the plaintiff’s song was receiving airplay on local radio
stations 1n the Santa Barbara area.” The Loomis court rejected the plaintift’s
analogy to [IL.A. Prntex, noting that the defendants’ “production
responsibilities had nothing to do with listening to local radio, reading local
press, or scouting local bands.” Because defendants were not participating in
“the Santa Barbara local music scene” during their short stay in the area, the
court concluded that recording a song in the area did not equate “to
participating in the relevant market.”” Although the court recognized the “bare

56.  Loomis, 836 F.3d at 997.
57.  L.A. Printex, 676 F.3d at 845.
58.  Id at 847.

59.  Id

60.  Id. at 848.

61. Id

62. Id.

63. Id.

64.  Loomuis, 836 F.3d at 998.
65. Id.

66. Id.

67. Id.
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possibility” that defendants heard plaintiff’s song on the radio during that time,
defendants’ activiies in Santa Barbara did not support an inference of “a
reasonable possibility of access.””

An emphasis on the defendant’s relationship to the relevant market is
also demonstrated in Gregorini v. Apple.” There, the plamntiff, a film
producer, claimed that her successful indie film had been infringed by the first
three episodes of an Apple TV show.” On a motion for summary judgment,
the defendants argued that there was no genuine dispute of material fact as to
access.” Citing L.A. Printex and Loomis, the court noted the defendants
regularly sent their employees to film festivals to scout talent and purchase
films.™ In addition, the contested film starred “[w]ell-known actors, like Jessica
Biel” and had been shown at the Sundance Film Festival along with eighteen
other unnamed film festivals.” Thus, their argument that the contested film
had only made $4,000 in ticket sales was unpersuasive.” The court held that
the contested work’s “notoriety in the independent film scene during the same
time defendants consumed independent films” demonstrated “a reasonable
possibility defendants had the chance to wview” the contested work.”
Interestingly, while Gregorini certainly emphasized the importance of the
defendant’s ties to the relevant market and deemphasized the contested work’s
total sales, the latter did not go completely unmentioned. The court explicitly
stated that “$4,000 in ticket sales alone would likely be insufficient to establish
access as a matter of law,” suggesting that the extent of the work’s distribution
and success within the relevant market continues to play an important role.

Carlini v. Paramount Pictures, a district court case decided m 2021,
highlights the importance of distribution within the market saturation sub-
theory. There, the plaintff screenwriter provided evidence that his screenplay
had been submitted or made known to at least seventy “individuals and
companies 1n or connected to the film mdustry.”” The court noted that the
defendants “clearly participated in the film production market” while the
screenplay was being shopped around.” Therefore, the court reasoned that
the issue was whether the plaintiff could “show market saturation by having
met with 70 individuals or companies.”” Citing L.A. Printex, the court held
that the plaintiff could not show market saturation by distributing seventy
copies of a script because “meeting with 70 people is not comparable to selling

68. Id.

69.  Gregorini v. Apple Inc., No. 2:20-cv-00406-SSS-JC, 2024 U.S. Dist. LEXIS 214480, at *1 (C.D.
Cal. Nov. 25, 2024).

70.  Id.at *2.

71.  Id.at " 4.

72. Id.

73. Id.

74.  Id.at *4-5.

75.  Id.at*5.

76. Id.at *4.

77.  Carlini v. Paramount Pictures Corp., No. 2:19-cv-08306-SB-RAP, 2021 U.S. Dist. LEXIS
46481, at *1 (C.D. Cal. Feb. 2, 2021).

78. Id.at *8.

79. Id.
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50,000 yards of fabric to numerous [people].”™ Comparing the markets for
wholesale fabric and screenplays is of limited utility in defining precisely how
many copiles of a work amount to saturation. However, the court analogized
to Jason and Mesre v. Vivendr Umiversal U.S. Holding Co. to support its
holding, noting that the availability of several hundred copies of the plaintiff’s
book 1in Southern California bookstores and the dissemination of
approximately 211 copies of a screenplay were msufficient to show a
reasonable possibility of access.”

3. Rejection of the Trivial Showing Standard

As demonstrated above, the total number of distributed copies is relevant
to proof of access under both the commercial success and market saturation
sub-theories of widespread dissemination. In recent years, the ever-increasing
ubiquity of online posting and distribution platforms has created a great deal
of ambiguity when it comes to assessing the total number of copies distributed.
Art Attacks Ink, LLC v. MGA Enter. Inc., provides a useful and relatively
early example.” There, Art Attacks, an airbrush art business, owned a set of
cartoon designs that it posted on 1ts website.* When the company brought a
claim for mfringement, it poimnted to the internet posting as proof of
widespread dissemination.* Although the court recognized that “the power of
the internet . . . reachles] a wide and diverse audience,” it held that the online
posting was “not sufficient to demonstrate wide[spread] dissemination.”

The court’s reasoning in Art Attacks Ink is notable because it presages a
later—watershed—Ninth ~ Circuit appellate  decision.” In assessing the
significance of the web posting in Art Attacks Ink, the court took note of the
fact that the webpage did not include “meta tags.” The court found this
significant because it meant that potential viewers who searched for the designs
would be unlikely to encounter the page.* According to the court, a webpage
“with such hmitations could not have widely disseminated the copyrighted”
cartoon designs.” This emphasis on searchability would surface again more
than a decade later, in 2020.”

In Skidmore v. Led Zeppeln, the Ninth Circuit observed that, “[a]s a
practical matter, the concept of ‘access’ is increasingly diluted in our digitally

80. Id.

81. Id

82.  Art Attacks Ink, LLC v. MGA Enter. Inc., 581 F.3d 1138, 1144-45 (9th Cir. 2009). For more
examples following Art Attacks, see Woodland v. Hill, 2022 U.S. Dist. LEXIS 221842, at *3 (C.D. Cal.,
Dec. 8, 2022) for a collection of cases; Cope v. Warner Recs, Inc., 2023 U.S. Dist. LEXIS 238952 (C.D.
Cal., June 5, 2023).

83.  Art Attacks Ink, LLC, 581 F.3d at 1141-42.

84. Id. at 1145.

85. Id.

86.  Skidmore, 952 F.3d at 1068.

87.  Art Attacks Ink, LLC, 581 F.3d at 1145.

88. Id.

89. Id.

90.  Skidmore, 952 F.3d at 1066.
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mterconnected world.””" The court went on to say that because of the ubiquity
of ways to access media via online distribution platforms such as YouTube,
Netflix, and Spotify, “access may be established by a trivial showing that the
work 1s available on demand.”” This observation comports with the court’s
reasoning in Art Attacks Ink by implying that a work cannot be widely
disseminated on the mternet unless it possesses searchability. On the other
hand, it 1s unclear just how much an “on demand” caveat can act as a limiting
principle during a time when virtually everything on the internet—including the
contents of online distribution platforms—is easily searchable. Although
searchability 1s a prerequisite for establishing access to works posted online, it
does not necessarily create a reasonable possibility that a particular defendant
viewed a given work. To date, district courts in the Ninth Circuit have mostly
rejected claims of access based on the notion of a trivial showing of on demand
availability (the “trivial showing standard”).”

Only three district court decisions have discussed the trivial showing
standard with approval. In Gray v. Perry, the court considered a post-trial
motion for judgment as a matter of law and invoked the trivial showing
standard largely as a means to justify its deference to the jury’s verdict.”
Notably, the contested work had been streamed upwards of 6 million times
on YouTube, featured in hundreds of concerts, and nominated for a
Grammy.” In the other two cases, references to the trivial showing standard
were clearly dicta as access was not at issue in either.”

By contrast, at least three rulings directly considering access on
dispositive motions have addressed the trivial showing standard and outright
rejected it.” In each case, the plaintiff’s work was posted to an online platform
such as Facebook, iTunes, Amazon Kindle, Apple Music, Amazon Prime, or
Spotify.” Fach court was in agreement that no other court had actually relied
on the trivial showing standard to find that mere availability on an online
platform, including those with on demand functionality, was sufficient to find
widespread dissemination.” Two of the courts expressed concern that, were
the trivial showing standard determinative, “any work that any person
uploaded publicly” would have to be considered widely disseminated enough

91. Id. at 1068.

92. Id.

93.  Ronk v. Hudson, No. 2:20-cv-09843-FLA (ASx), 2023 U.S. Dist. LEXIS 204089, at *9 (C.D.
Cal. Nov. 13, 2023), af’d, 2025 U.S. App. LEXIS 3599 (9th Cir. 2025); Whitehead v. Netflix, Inc., No.
22-cv-04049-CRB, 2022 U.S. Dist. LEXIS 215901, at *32-33 (N.D. Cal. Nov. 30, 2022); Lois v. Levin,
No. 2:22-cv-00926-SVW-ADS, 2022 U.S. Dist. LEXIS 168358, at *9-10 (C.D. Cal. Sep. 16, 2022).

94.  Gray v. Perry, No. 2:15-CV-05642-CAS-JCx, 2020 U.S. Dist. LEXIS 46313, at *42 (C.D. Cal.
Mar. 16, 2020).

95.  Id. at *42-43.

96. TeamLab Inc. v. Museum of Dream Space, LLC, 650 F. Supp. 3d 934, 951 (C.D. Cal. Jan.
2023) (“|Tlhe record contains unrefuted direct evidence that Defendants’ works” were created with
reference to Plaintiff’s works.); Dumond v. Reilly, No. CV 19-8922-GW-AGRx, 2021 U.S. Dist. LEXIS
199398, at *23 (C.D. Cal. Jan. 8, 2021) (“Defendants’ motion is not based upon an argument that Plaintiff
lacks evidence of copying/access.”).

97.  Ronk, at *9; Whitehead, at *32-33; Lors, at *9.

98.  Ronk, at *9; Whitehead, at *2; Lois, at *2.

99.  Ronk, at *9; Whitehead, at *32-33; Lois, at *9-10.
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to give rise to the plainly unreasonable inference that every person had heard
1it."" Crucially, each court held that finding widespread dissemination on the
basis of the trivial showing standard “would eviscerate the distinction between
a reasonable possibility of access and a bare possibility of access.”" Though
plaintiffs are certainly citing to it, the trivial showing standard does not appear
to be accepted, at least in Ninth Circuit district courts. Furthermore, it 1s
reasonable to conclude that the trivial showing standard will continue to be
rejected until the Ninth Circuit clarifies the meaning of “on demand.” Courts’
dismissal of the trivial showing standard has created obstacles for screenwriters
who submit their screenplays digitally.

II. THE TYPICAL STRUCTURE OF SCREENPLAY PLATFORMS

The Black List is a well-known platform and competition for aspiring
screenwriters.” Founded in 2005, The Black List imitially utiized “an
mnovative approach to identifying potential hit movie scripts via
crowdsourcing.” It surveyed “hundreds of Hollywood film industry
executives” to 1dentify “Hollywood’s most-iked” yet “unproduced
screenplays.” The Black List’s now-famous annual list of the industry’s
favorite unproduced screenplays has successfully connected a host of relatively
unknown yet super-talented writers with established producers and jump-
started many careers."” However, The Black List has morphed into something
very different today.

In 2012, The Black List marked a major shift in its business model. It
began portraying itself as “a renowned platform dedicated to nurturing written
storytelling and empowering writers to maximize their professional potential”
through participation in a “virtual marketplace.”™ The Black List offers
various levels of membership to interested writers: $30 per month allows a
writer “to host projects for industry professionals to access.”"” However, these
“Industry professionals” can access writers’ projects for free. Notably, a
Harvard Business Review article extolling The Black List’s success described
its post-2012 operations not as a virtual marketplace, which suggests that

100.  Ronk, at *10; Whitehead, at *32-33; Lois, at *9-10.

101.  Ronk, at *10; Whitehead, at *32-33; Lois, at *9.

102.  This Article focuses primarily on The Black List, as it is highly illustrative of the problems
inherent in many Platforms and Competitions and its anonymity policies are representative of the policies
of other Platforms and Competitions. See supra note 7 and accompanying text. Additionally, The Black
List is one of the few platforms that has been the subject of actual litigation surrounding issues of access.
See infra Section II1.A.2. However, not all Platforms and Competitions follow the same protocols as The
Black List and, as such, do not pose the same risks to screenwriters.

103.  HENRY MCGEE & SARAH MCARA, CASE STUDY: THE BLACK LIST (2016), Case 317-027,
https://www.hbs.edu/faculty/Pages/item.aspxPnum=51874 [https://perma.cc/Z9T5-7JWS].

104.  About the Black List, BLACK LIST, https://blcklst.com/about (on file with the University of San
Francisco Intellectual Property and Technology Law Journal) (last visited Oct. 1, 2025).

105, Annual Lists, BLACK LIST, https://blcklst.com/lists (on file with the University of San Francisco
Intellectual Property and Technology Law Journal) (last visited Oct. 1, 2025).

106.  About the Black List, supranote 105.

107.  Are You a Wiiter or an Industry Member?, BLACK LIST, https://blcklst.com/register (on file
with the University of San Francisco Intellectual Property and Technology Law Journal) (last visited Oct. 5,

2025).
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writers will receive payment and recognition for their contributions, but rather
as a “database where unproduced screenplays can be reviewed and discovered
by industry experts.”™ Crucially, these industry experts’ access Is
accomplished without disclosure of their identities to the writers who submit
their work unless the industry expert opts to disclose his identity to the writer.
Unless the mdustry professional specifically opts for transparency, writers
cannot see who views their works and, more importantly, who may
misappropriate them."’

According to its own current estimates, The Black List has more than
7,000 registered industry members, each with free and anonymous access to
its full ibrary of screenplays and pilots."” The Black List augments this free
and anonymous access with “robust search functionality” that allows industry
professionals “to explore [the] extensive database of material in a near[ly]
mfinite number of ways.”"" It is therefore the case that industry professionals
can use The Black List to misappropriate authors’ original works without
detection."” The frequency with which this occurs cannot be determined with
certainty because the Ninth Circuit’s current doctrines of access essentially
foreclose potential plaintiffs from seeking justice before they even file the

113

case.
III. SCREENPLAY PLATFORMS AND PROOF OF ACCESS

Screenwriter plaintiffs who feel their screenplays have been
misappropriated are confronted with a set of rules designed for another era.
As a result, they are effectively forced to make arguments that “confound two
separate theories of access.”" This section will present two cases that illustrate
the challenges facing plaintiffs whose works may have been pirated from
online screenplay platforms. Subsequently, it will apply each theory and sub-
theory of access to both cases to highlight their deficiencies.

A. CASE ILLUSTRATIONS

Cases involving screenplay platforms are rare, which reflects the inherent
barriers to litigating these disputes. The examples discussed below provide a
comprehensive overview of the ways in which screenplay platforms, the
mternet, and user anonymity coalesce to preclude plamtiffs from proving
access. Tellingly, both cases mvolve pro se platiffs (who were presumably

108.  MCGEE & MCARA, supranote 104.

109.  See supra note 7 and accompanying text.

110.  About the Black List, supranote 104.

111, Id

112.  The author, in his professional capacity, has been involved in multiple cases in which it has been
alleged that industry professionals have taken advantage of The Black List’s anonymity protocols to
misappropriate original works by The Black List’s users. Further information about these cases is on file
with the author and available upon direct request.

118.  See infra Section I11.

114.  Segal v. Segel, No. 20-cv-1382-BASJLB, 2022 U.S. Dist. LEXIS 11832, at *20 (S.D. Cal. Jan.
21, 2022).
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brave enough to throw their hat into the ring). While it is unclear why the
plaintiffs chose to represent themselves, there 1s a real possibility that qualified
attorneys declined to assist them due to the issues surrounding access.

1. Briggs v. Blomkamp

In 2005, plamtff and screenwriter Steve Briggs registered his screenplay
Uberopolis: City of Light (the “screenplay”) with the Writers Guild of America
(West) and shared it with friends and family." In early 2006, Briggs began
marketing the screenplay at a professional level: he contacted dozens of agents
and film companies, posted short summaries on screenwriter websites, and
entered the screenplay in a number of competitions."® A year later, Briggs
posted the screenplay on triggerstreet.com, a website designed to connect
screenwriters and filmmakers with industry professionals, or, as Briggs
described it, a website designed to give aspiring screenwriters “a small hope of
being recognized by a Hollywood insider.”"” To that end, triggerstreet.com
provided users with a platform to post screenplays, short films, and short
stories for peers and professionals to read and watch anonymously. Any
feedback or praise was attached to a username on the site’s message board."
At the time, the site had an estimated 50,000 active members."’

In Briggs’ first amended complaint, he recalled that during the summer
of 2007, a young director whose name he could no longer remember praised
his screenplay on triggerstreet.com’s message board.” Notwithstanding this
positive feedback, Briggs decided to discontinue his marketing efforts and
produce the screenplay himself.” However, in 2013, production was still an
unrealized dream when Briggs saw a trailer for a film called Elysium.”™ Briggs
was 1mmediately struck by notable similarities to his screenplay.” After
locating the Elysium screenplay online, Briggs believed his suspicions were
confirmed,” and an attorney advised him to register his screenplay with the
U.S. Copyright Office.”” On October 8, 2013, he filed a claim for copyright
mfringement."

115.  Briggs v. Blomkamp, 70 F. Supp. 3d 1155, 1158 (N.D. Cal. 2014), aff’d, Briggs v. Sony Pictures
Ent., Inc., 714 Fed. App’x 712 (9th Cir. 2018), cert. denred, 586 U.S. 872 (2018).

116. Id.

117.  Id at 1165 (Triggerstreet.com 1s now defunct, though archives of the site are still available
online.); see TRIGGER STREET LABS,
https://web.archive.org/web/20110722105138/http://labs.triggerstreet.com/ [https://perma.cc/2YFN-
V7XD] (last visited Oct. 20, 2025).

118.  Briggs, 70 F. Supp. 3d at 1158.

119. Id

120.  Id. at 1165.

121, Id. at 1158.

122, See 1d. (noting that in 2013, production was still an unrealized dream when Briggs saw a trailer
for Elysium and later claimed that the screenplay he downloaded online matched the dialogue he had
observed in that trailer).

128.  Id.at 1158.
124.  Id.
125, Id.
126.  Id. at 1159.
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Both parties filed motions for summary judgment.'” Because defendants
did not challenge the validity of Brigg’s copyright ownership, only the copying
of protected elements was at issue.” Briggs had no direct evidence of access,
so he relied on circumstantial arguments," hypothesizing that defendant Neil
Blomkamp, who is credited with writing “Elysium,” may have been the young
director who complimented his screenplay on the triggerstreet.com message
board.However, Briggs asserted that “Blomkamp, or any associate, may have
accessed the work, without a word.”"" To fit his theory within the confines of
Ninth Circuit copyright law, Briggs argued that both a chain of events and
widespread dissemination created a reasonable possibility of access.™

In connection with his chain of events theory, Briggs made a three-part
argument: First, he pointed to his posting on triggerstreet.com.' Second, he
noted that triggerstreet.com was based in Los Angeles and that the majority of
its members were screenwriters and short filmmakers. Finally, he asserted that
because Blomkamp was a media-savvy, short filmmaker based in Los Angeles,
there was a reasonable chance he had viewed the screenplay.” The court
disagreed and held that Brigg’s postulations did nothing “more than suggest a
bare possibility of access.” The Ninth Circuit affirmed the district court’s
decision."

Briggs also argued that the combined effect of his various distribution
activities amounted to dissemination sufficiently widespread to infer a
reasonable possibility of access.'"” Specifically, he pointed to his imitial
distribution to family and friends, his early efforts to contact agents and film
companies, and most notably, his postings on triggerstreet.com and other
screenwriting websites and competitions.™ In rejecting Briggs’ argument, the
court was relatively terse, offering conclusory statements that Briggs’ claims did
not “show wide dissemination sufficient to support an inference that
defendants had access to his work, or to raise a triable issue as to access,” even
if supported by evidence." Regarding his internet postings, the court said only
that they did not “constitute evidence of widespread dissemination of the
screenplay.” This holding begs the question: how could the court so easily
dismiss Briggs’ posting to a screenplay platform with 50,000 members as mere
speculation rather than wiable evidence of widespread dissemination—

127.  Id.at 1158, 1164.

128.  Id.at 1164.

129.  Id. at 1155, 1165-66.

130.  Id.at 1155, 1165.

131.  Id. at1165.

132,  Id. at 1165-67.

133.  Triggerstreet.com was an online screenplay platform much like The Black List. Zd. at 1158.

134.  Id. at 1166.

1385. Id.

136.  See Briggs v. Sony Pictures Ent., Inc., 714 Fed. App’x 712, 713 (9th Cir. 2018), cert. denred,
586 U.S. 872 (2018).

187.  Briggs, 70 F. Supp. 3d at 1167.

1388. Id.

139. Id.
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especially considering the oft-cited standards established in Jasorn and Rice?'™
This question 1s especially poignant for the 7,000 members of The Black List
who are posting or looking for screenplays on the platform. Segal v. Segel
provides some insight.""

2. Segal v. Segel

Plaintiff and screenwriter Sophia Segal uploaded her screenplay (the
“screenplay”) to The Black List in April 2013." It was called Otherworld
Original Series, and Segal intended it to serve as the pilot episode of a
television show or the first installment of a film franchise."® Four months later,
she sent digital copies of a treatment, including a link to the screenplay itself,
to thirteen agents at William Morris Endeavor (“WME”)." Less than three
years later, The Hollywood Reporter announced that Random House had
struck a deal to publish a book series titled Otherworld (Last Reality) (the
“books”)."” Later, the books were renamed Last Reality."* Segal claimed this
was a ploy to minimize the scope of the books’ infringement on her
screenplay.”” On July 21, 2020, she commenced an action in the United States
District Court for the Southern District of California.'™

In her first amended complaint, Segal argued that her screenplay had
been widely disseminated by virtue of its posting on The Black List, and that
this posting was the first step in a chain of events connecting her screenplay to
the defendants."” Alternatively, Segal argued that because she sent her
treatment to thirteen agents at WML, and the defendants were clients of
WME, they had a reasonable opportunity to view her screenplay. The
defendants moved for judgment on the pleadings i July 2021, arguing that
Segal’s theories of access amounted to mere speculation.” Ultimately, the
court mostly agreed."”

Segal’s argument, based on the theory of widespread dissemination, did
not differentiate between commercial success and market saturation.'”
Instead, 1t relied on aspects of both and even brought in elements more

140.  Jason v. Fonda, 526 F. Supp. 774, 776-77 (C.D. Cal. 1981) (holding availability of 2,000 copies
of contested book in southern California bookstores msufficient to prove widespread dissemination); Rice
v. Fox Broad. Co., 330 F.3d 1170, 1178 (9th Cir. 2003) (holding 17,000 copies of contested video
insufficient to prove widespread dissemination).

141.  Segal v. Segel, No. 20-cv-1382-BASJLB, 2022 U.S. Dist. LEXIS 11832, at *22 (S.D. Cal. Jan.
21, 2022) (“Plaintiff does not allege . . . how much traffic the specific website domain hosting her Screenplay
has received.”).

142, Id. at*7.

143, Id.at *2.

144.  Id. at*7.

145, Id. at*8.

146. Id.

147.  Id.

148.  Id. at * 10.

149.  Id. at *20, *23-24.

150.  Id.at *11.

151, Id. at *24-25.

152, Id. at *20.
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traditionally associated with the chain of events theory."” Segal argued “that her
screenplay was widely disseminated by virtue of it being hosted on The Black
List website” because the website was “visited frequently by industry insiders,
as evidenced by the commercial success” of other screenplays that had been
posted there.” The court rooted its analysis in traditional commercial success
principles, acknowledging that although “the Ninth Circuit has not identified
a specific threshold ... its precedent indicates that a work’s degree of
commercial success and/or notoriety must be substantial.”™” Citing to Jason,
the court reasoned that the fatal flaw in Segal’s argument was that she did not
specifically allege how many copies of her screenplay she distributed, or how
many views it received on The Black List. Consequently, the court could not
accurately ascertain the size of the screenplay’s audience."

The court also rejected the 1dea that internet presence alone can suffice."”
Likening The Black List to the internet at large, the court relied on Art Attacks
to conclude that posting to the internet is not sufficient to demonstrate
widespread dissemination.” It further elaborated that the foundation of this
rule resides in the inherent strength of the attendant inference: “that a work
has the capacity to reach anyone with an internet connection by virtues of its
presence on the worldwide web renders merely possible, not reasonably
possible, that the alleged infringer viewed the work.”” Inherent features of
screenplay platforms with anonymous users, as discussed 1n Segal, effectively
bar plaintiffs from proving widespread dissemination under a sub-theory of
commercial success. Notably, the court’s decision did not address the market
saturation aspects of Segal’s widespread dissemination argument.'”

Segal’s chain of events theory, based on The Black List, fared no better."
Segal argued that she had posted her screenplay to The Black List, a well-
known source for promising scripts frequented by Hollywood insiders, and
that, because the defendants were Hollywood insiders, they had a reasonable
opportunity to view it.'"” The court drew parallels to the three-part argument
m Briggs and concurred with the Briggs court in its reasoning,' holding that
“it 1s unreasonable to infer access based on a bare allegation that a protected
work can be found in a location that 1s popular among professionals in a
certain industry of which the infringer is a part.” The court went on to note
that Segal offered no theory as to why the defendants would have read her

153.  Id.

154.  Id.

155, Id. at *21.
156.  Id.at *21-22.
157, Id. at *22.
158.  Id. at *22-23.
159.  Id. at *23.
160.  Id. See infra notes 179-182 and accompanying text.
161.  Id. at *24-25.
162.  Id. at *20.
163.  Id. at *24.
164. Id.
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screenplay among all of the screenplays on The Black List.'” In this respect,
the court overlooked a different pomnt from Brzggs: that the defendants, or any
of their associates, could have accessed the screenplay without a word. Thus,
the inability to prove that defendants were users of The Black List—a
“phantom link” in the chain of events—presented Segal with an
msurmountable obstacle to proving access via this route of access.'

B. INTEGRATION

Issues surrounding access have become more entrenched as technology
has advanced. This subsection will integrate each of the Ninth Circuit’s
theories and sub-theories of access with the lessons taken from Briggs and
Segal to precisely illuminate the challenges facing plaintiffs who have
submitted their works to online screenplay competitions and platforms,
thereby demonstrating the madequacy of the Ninth Circuit’s approach to
access n the digital age. The court in Segal observed that the “problem with
Plaintifs argument 1s that it confounds two separate theories of access.”"”
However, this artificial cabining of the chain of events and the widespread
dissemination of theories does not reflect the modern world: disembodied,
semi-anonymous, and anonymous interactions are increasingly common. As
these new norms mfiltrate slow-to-innovate industries, infringers can easily
take advantage of loopholes in copyright law.

1. Chain of Events

Plaintiffs facing the potential piracy of their works through screenplay
platforms with anonymous users are inevitably confronted with a phantom link
in the chain of events. As Briggs and Segal demonstrate, they are forced to rely
on inferences considered to be outside the scope of the theory’s
contemplation.

However, with industry professionals operating anonymously on websites
like The Black List, screenwriters cannot definitively know who viewed their
screenplays. In Segal, the court concluded that the plamtiff had provided “no
information explaining why it is that Segel (or his agent) would have been
drawn to the Screenplay.”” However, the similarities between elements of the
screenplay and the allegedly infringing book (protected or unprotected) show
that the defendants were interested in writing similar material; thus, the
plaintiff’s screenplay would have stood out among “the innumerable other
scripts The Black List hosts,” many of which were undoubtedly unrelated to
the defendants’ book."” The same reasoning could apply to analogous cases
mvolving online submission platforms. However, if all members are
anonymous, it 1s still impossible to determine who may have viewed a given

165.  Id. at *24-25.

166.  Notably, even at that early stage, Segal’s access arguments surrounding the work’s availability on
The Black List failed. /d. at *22-23.

167.  Id. at *20.

168.  Id. at *24-25.

169. Id.
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screenplay, whether they were i a position of mfluence, and if they
contributed to the allegedly infringing work.” Under the current state of the
law, plaintiffs can only speculate based on the similarities between the two
works, which 1s msufficient to establish a concrete chain of events linking the
posting of the screenplay on The Black List to the creation of the infringing
work.""

2. Widespread Dissemination

Due to the development of countless digital platforms, audiences are
fracturing and becoming more targeted. However, this does not mean that
widespread dissemination should become more difficult to prove. A
defendant’s membership in a targeted audience could actually strengthen the
mference that he or she had a reasonable opportunity to view the screenplay.

Posting a screenplay to a website like The Black List guarantees its
searchability on the platform and constitutes more than a “trivial showing that
the work 1s available on demand.”” A screenplay on The Black List does not
have “the capacity to reach anyone with an internet connection.”” The
screenplay 1s specifically targeted to 7,000 industry members, an audience that
should be considered “sufficiently large and diverse”” but not so large that it
1s “merely possible”” that an alleged infringer viewed the screenplay.
Furthermore, The Black List offers “real-time tracking of views and
downloads”” to members. Thus, a screenwriter can ultimately (f permitted to
engage in discovery) demonstrate how many people viewed their screenplay
and how many copies they distributed, enabling a court to ascertain the size of
the screenplay’s audience.” The fact that the Ninth Circuit has not identified
a specific threshold “for the level of public engagement with a work that
constitutes ‘wide dissemination,””” can also benefit screenwriters, assuming
they surpass distribution numbers that precedent has deemed insufficient.

The court in Segal conveniently sidestepped an analysis of market
saturation.” However, screenwriter plamtiffs should be able to argue that
defendants had a reasonable opportunity to view their screenplays because, by
joining The Black List as members, these defendants are effectively
participating in a relevant market."™ Members of The Black List are film
mdustry professionals, and filmmakers use The Black List to find screenplays.
It seems unreasonable to conclude that filmmakers on The Black List could
be meaningfully differentiated from filmmakers scouting talent at film festivals,

170.  Gable, 727 F. Supp. 2d at 826.

171.  Three Boys Music Corp., 212 F.3d at 482.
172.  Skidmore, 952 F.3d at 1068.

173.  Segal, 2022 U.S. Dist. LEXIS 11832, at *23.
174, Id. at *20.

175, Id. at *23.
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177, Segal, 2022 U.S. Dist. LEXIS 11832, at *22.
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180.  Loomuis, 836 F.3d at 997.
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as seen in Gregorinn"™ simply because The Black List 1s a digital platform. As
The Black List’s website states, membership allows industry professionals to
identify talented screenwriters and unproduced screenplays for the purpose of
producing these screenplays.”™ What The Black List neglects to note 1s that it
creates an opportunity for industry professionals to do so without
compensating or crediting the original authors.

IV. SOLUTIONS

With lLimited recourse under the Ninth Circuit’s “widespread
dissemination” and “chain of events” theories of access,"™ screenwriters who
submit their work to The Black List and other similar Platforms and
Competitions may find themselves with no remedy for the infringement of
their copyrighted screenplays. Screenwriters in this position may find success
by circumventing the access requirement altogether. By establishing “striking
similarity,” a plaintiff may prove that the degree of similarity between their
work and the allegedly infringing work 1s so high that access can be inferred."™
However, given the highly technical nature of the “striking similarity” analysis,
this 1s not an easy threshold for plaintiffs to meet."™ As such, plaintiffs often
struggle and fail to prove “striking similarity,”"™ and therefore, the standard is
not sufficient to protect screenwriters.

In order to effectively protect the interests of screenwriters who submit
to Platforms and Competitions, the Ninth Circuit should reevaluate its tests
for access 1in hight of the challenges for screenwriters i1dentified herem."” To
this end, this Article proposes that the Ninth Circuit implement a third
category of access applicable in cases like Briggs or Segal, where the structure
and policies of Platforms and Competitions make it all but impossible to prove
access under the Ninth Circuit’s current standards.”™ This category of access
would act as a hybrid category—combining the Ninth Circuit’s existing “chain
of events” and “widespread dissemination” theories, but for interested viewers
n the relevant market. The current “chain of events” jurisprudence fails these
screenwriters because the anonymity of industry readers on these platforms

181.  Gregoriniv. Apple Inc., No. 2:20-cv-00406-SSS-JC, 2024 U.S. Dist. LEXIS 214480, at *11 (C.D.
Cal. Nov. 25, 2024).
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Segel, No. 20-cv-1882-BAS-JLB, 2022 U.S. Dist. LEXIS 11832 (S.D. Cal. Jan. 21, 2022).
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mevitably creates gaps in the chain of possession." Further, the Ninth Circuit’s
threshold for a finding of “widespread dissemination” 1s too high to adequately
protect artists who have not achieved mainstream recognition."”” However, a
hybrid of these theories—particularly one that focuses on market saturation""
would provide greater recourse for screenwriters. This proposed theory would
allow courts to infer access by industry professionals on online platforms and
competitions such as The Black List, even where a “phantom link” obscures
the chain of possession of a copyrighted work. In these mstances, the court
would recognize that the work, though not widely available commercially (i.e.,
as a motion picture or published novel), was made widely available in the
relevant market (i.e., the market for unpublished screenplays—The Black List
and 1ts analogs). This theory would recognize the vulnerable position of
screenwriters seeking industry recognition. Further, i these cases, the second
prong of the copying analysis—substantial similarity'”—would continue to
provide a backstop against frivolous claims of infringement.

In the absence of any change to the Ninth Circuit’s theories of access, at
the very least, courts should provide plaintifts with the opportunity to engage
m discovery adequate to uncover access to their work. As Briggs and Segal
llustrate, plaintiff screenwriters experience difficulty pleading facts sufficient
to show that defendants were users of the platforms where the copyrighted
works were allegedly accessed.”” Expanding discovery for plaintiffs in these
cases may allow them to establish defendants’ use of the platform, helping to
close the gap in the “chain of events” under the Nmth Circuit’s current
Jurisprudence.

Finally, in the absence of any change to the law, Platforms and
Competitions should change their protocols and policies to better protect the
mterests of the screenwriters utilizing their services. Just as The Black List
claims to “empower writers to maximize their professional potential,”* it
should also empower writers by providing them with accurate information on
which industry members have accessed their work, upon request. Platforms
are in the best position to provide this information, and their failure to do so
may perpetuate infringement on the platform. If neither the courts nor the
Platforms and Competitions are willing to make changes, screenwriters should
refrain from submitting their screenplays to Platforms and Competitions to
avold the mherent risk of infringement these sites pose.'”

189.  See supra Section I11.B.1.

190.  See supra Section L.B.

191.  See supra Section 1.B.2.

192.  Briggs, 70 F. Supp. 3d at 1163-64.

198.  See generally 1d. at 1166; Segal, 2022 U.S. Dist. LEXIS 11832.

194.  About the Black List, supra note 104.

195.  Again, not all Platforms and Competitions utilize the potentially harmful policies identified in
platforms like The Black List. See supranote 102 and accompanying text. Screenwriters should use caution
and evaluate the policies adopted by the platform or competition at issue before deciding whether to submit
their work.



22 INTELL. PROP. & TECH L. J. [Vol. 30:1

CONCLUSION

In an increasingly competitive market," screenwriters may be unable to
appreciate the risks of infringement posed by submitting their work to
screenwriting Platforms and Competitions that do not disclose the 1dentities
of their readers."” By virtue of their structure, the offending Platforms and
Competitions, such as The Black List, give industry professionals
unprecedented access to unproduced screenplays while making it all but
mmpossible for screenwriters to determine who had an opportunity to review
their work product.” Further, when anonymous industry readers
misappropriate screenplays accessed on these Platforms and Competitions,
the practicalities of the Ninth Circuit’s longstanding theories of access, “chain
of events,”” and “widespread dissemination”™" often leave screenwriters
without remedy for infringement.”" To address these concerns, the Ninth
Circuit should adapt its existing theories of access to create a hybrid theory
consistent with the market saturation theory recognizing dissemination in the
searchable relevant market—the screenplay submission market—in the absence
of a clear chain of events establishing access or the commercial success from
which access may be inferred.”” Doing so will provide much-needed
protections for amateur writers whose legal arguments would otherwise
“confound two separate theories of access.”” If courts are unwilling to expand
their theories of access or provide greater opportunity for discovery to
overcome these challenges; and if Platftorms and Competitions are unwilling
to alter their structure or policies; screenwriters should avoid the risk of
mfringement by declining to submit their work on Platforms and Competitions
like The Black List that shield the identities of their readers and judges.”"
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